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Workplace Privacy Requirements Under the National Labor

Relations Act Affect All Employers
By Suzanne V. Delaney and Thomas R. Revnew

Employers are facing increased legal requirements in their efforts to monitor employees.
Most employers are aware of the privacy requirements for medical and Social Security
information, as well as the requirements applicable to lawful searches of an employee’s
office or personal property and lawful workplace investigations. However, the scope of
workplace privacy goes far beyond these issues. Oftentimes, employers overlook impor-
tant employee privacy issues in efforts to protect the employer’s confidential information,
or in monitoring employee performance or conduct. In addition, employers often over-
look their obligations to comply with the provisions of the National Labor Relations Act
("NLRA™), which can result in unfair labor practice charges for privacy-related violations.

Emplovee Discipline: As an example of the risks that employers face, the U.S. Court of
Appeals for the District of Columbia Circuit recently held that an employer’s use of video
cameras to monitor employees constituted an unfair labor practice because the employer
did not bargain with the union over the placement of the cameras. In that case, as a result
of concerns about on-the-job employee drug use, Anheuser-Busch installed hidden video
cameras in an area where employees often took breaks. Five workers were terminated
when the cameras showed them smoking marijuana, four were suspended for leaving their
work areas, and seven others were given “last-chance” agreements after being observed
sleeping or urinating on the building’s roof. The union objected to the discipline, arguing
that the misconduct would not have been known to the company absent the existence of
the hidden cameras, which had not been negotiated with the union.

The National Labor Relations Board (“NLRB”) ruled that the employees were not entitled
to reinstatement or back pay because the company had good cause to discipline them, irre-
spective of the legality of the cameras themselves. The Court of Appeals, however, heid
that Anheuser-Busch would not have known about the misconduct without viewing the
videotapes. Since the court found that the installation of the cameras, without bargaining
with the union, constituted an unfair labor practice, it remanded the case back to the
NLRB to determine the remedies to which the employees were entitled.

While video surveillance is a helpful way of identifying employee misconduct, all em-
ployers should carefully consider the location and placement of any hidden cameras (or
other surveillance), and unionized employers should review relevant union agreements
and consider their bargaining obligations related to video surveillance and other privacy
issues to avoid the risk of an unfair labor practice charge and a possible reversal of any
employee discipline based on the surveillance.

While this case involved a union employer and a legal bargaining obligation, non-union
employers are also subject to NLRB charges for “surveillance” or “interrogation™ of em-
ployees related to their collective action (not just union organizing).

Confidential Information: Employee handbooks frequently contain a section outlining the
employer’s prohibition against employees disclosing confidential information and trade
secrets. A broad prohibition that restricts workers from discussing confidential informa-
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tion relating to the company’s employees, however,
can be a violation of the employees’ rights under the
NLRA.

In July 2005, the NLLRB held that a broad “confidential
information™ provision within Cintas Corp.’s em-
ployee reference guide interfered with the “employees’
right to engage in concerted activity” because the pol-
icy indicated that employees could be disciplined for
disclosing confidential information. Although the pol-
icy did not specifically restrict the employees’ rights to
discuss the terms and conditions of their employment,
the NLRB held that the policy could have a “chilling
effect” on employees’ seeking to exercise their rights
to engage in concerted activity and to discuss the terms
and conditions of their employment. As the Cintas
decision held, employers who discipline their employ-
ees for discussing the terms and conditions of their
employment with others, including disclosing their
salary and benefit information, violate the NLRA, re-
gardless of whether their employees are unionized.

Summary

Employee concerns regarding privacy are increasing,
and new rules and regulations are being promulgated
to restrict employers in their surveillance of employees
and their efforts to protect the employer’s confidential
information. The rules relating to the non-disclosure
of medical documentation and other confidential infor-
mation are merely the tip of the iceberg with respect to
protecting employee privacy. Employers should be
careful not to overlook privacy issues in their review
of policies.

All employers should consider a “privacy audit” to
evaluate their policies and procedures related to em-
ployee privacy, as well as those related to protection of
employer confidential information. Doing so will as-
sure that employers can successfuily protect their own
business information, conduct lawful surveillance,
searches and investigations and defend necessary em-
ployee disciplinary actions. Please call Seaton, Beck,
Peters, Bowen & Feuss (952-896-1700) and ask for
any available attorney if you would like information
about such an audit or have any questions about pri-
vacy in the workplace.

Register Now for
The First Annual Upper Midwest
LABOR FORUM

We are pleased to sponsor a full day program
dealing with today's most significant labor rela-
tions issues. The program features leading ex-
perts from business, government and academia
sharing their perspectives on recent legal devel-
opments, trends in the areas of bargaining and
union organizing, and best practices regarding
contract administration and dispute resolution.
Highlights of the program include Professor
Merbert Northrup from the Wharton School of
Business speaking on the future of organized
labor, former NLRB member John Raudabaugh
discussing the Teamsters strike and corporate
campaign against Overnite Transportation Com-
pany, former NLRB Regional Director Ron
Sharp discussing recent developments in labor
law and a host of labor relations professionals
from Northwest Airlines, G&K Services, Super-
Vaiu and a variety of other businesses speaking
on various collective bargaining and labor rela-
tions issues.

For your convenience, a Registration Form is
attached or you can use our online registration
at www.seatonlaw.com. More information on
the forum’s agenda and faculty is also located on
our website. If you have any other questions,
please contact us at 952.896.1700 or by email at
firm@seatonlaw.com.

We hope you will attend this ground-breaking
forum. We believe this is the only program in
the Midwest created by and for labor relations
experts, and your presence would be a signifi-
cant contribution to the program. To the great-
est extent possible, we will encourage open dis-
cussion and the sharing of ideas among panelists
and attendees.
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REGISTER NCW FCR
THE FIRST ANNUAL UPPER MIDWEST LABOR FORUM

WEDNESDAY, OCTOBER 26, 2005
8:30 AM — 4:30 PM

REGISTRATION & CONTINENTAL
BREAKFAST BEGINS AT 7:30 AM

CosT: $295 PER ATTENDEE

HILTON MPLS/ST. PAUL AIRFORT
3800 AMERICAN BLVD EAST
BLOOMINGTON, MN 55425
HOTEL TEL: 952-854-2100

We are pleased to sponsor a full-day, upper-level program dealing with today’s most significant
labor relations issues. The program features leading experts from business, government and
academia sharing their perspectives on recent legal developments, trends in the areas of
bargaining and organizing, and best practices regarding contract administration and dispute
resolution. Highlights of the program include Professor Herbert Northrup from the Wharton
School of Business speaking on the future of organized labor, former NLRB member John
Raudabaugh discussing the Teamsters corporate campaign against Overnite Transportation
Company, former NLRB Regional Director Ron Sharp discussing recent developments in labor
law and a host of professionais from Northwest Airlines, G&K Services, SuperValu and a variety
of other businesses speaking on various collective bargaining and labor relations issues

To view the program agenda and faculty list or to register online, go to www.seatonlaw.com and
click on Training & Seminars/Upcoming Seminars. If you have further questions, please feel free
to contact us at 952-896-1700 or email at firm@seatonlaw.com.

Please Register Me for The First Annual Upper Midwest Labor Forum

Fax this form to 952-896-1704 or use online registration at www.seatoniaw.com
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