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EMPLOYER ALERT - FTC Publishes Final
Notice Rules For Employer’s Use Of
Consumer Reports

By Kyle T. Kustermann

New Notice Requirements

Employers who use credit report data for applicant or employee background checks are
subject to new requirements and exceptions from the Federal Trade Commission
(“FTC”). The final FTC model notices define the rights and responsibilities of employ-
ers and employees when consumer reports are used in any employment setting. The new
“Summary of Rights” document incorporates these notices and includes updated sum-
maries of employees’ rights and employer responsibilities that employers should imme-
diately incorporate into their hiring and employment procedures. The updated notices
can be accessed at www.ftc.gov/credit (click on the “Fair Credit Reporting Act” topic
under “Summaries of Rights”).

Under the Fair Credit Reporting Act (“FCRA”), employers must provide written notice
to employees and obtain their written authorization before obtaining a consumer report.
The new notice rules affect employers who intend to take an adverse employment action
(such as refusing to hire or promote or to discharge) based, at least in part, on the infor-
mation contained in a consumer report. Before taking the adverse action, the employer
must furnish the employee with a copy of the consumer report and a copy of the above-
referenced “Summary of Rights” notices. After taking the adverse action, employers are
required to notify the employee of the name and address of the Consumer Reporting
Agency that provided the report, and a statement that the Agency did not make the ad-
verse action, and that the employee has a right to dispute inaccurate information con-
tained in the consumer report.

Notices Not Required In Certain Employment Investigations

Congress recently amended the FCRA to overturn the FTC’s prior interpretation of the
statute to restrict the use of consumer reports in investigations of employment miscon-
duct, discrimination, or sexual harassment claims by third parties such as attorneys and
accountants. Prior to this amendment, the FTC’s interpretation effectively precluded an
employer’s use of such outside investigators. The law now specifically allows third-
party investigations as long as they are not “for the purpose of investigating [an em-
ployee’s] credit worthiness, credit standing or credit capacity.” To be lawful, the third-
party investigation must pertain to either suspected employment misconduct or compli-
ance with federal, state or local laws and regulations.




As long as employers limit use of credit reports inter-
nally to misconduct situations, they are not required to
provide advance notice to the employee under investi-
gation nor obtain the employee’s consent before initi-
ating the investigation. Further, employers need only
provide a summary of the investigator’s report to the
employee without including any references to specific
names or witnesses used in the investigation. This is a
major victory for employers’ right to promptly investi-
gate and take action against employee misconduct.

Summary

Before obtaining a consumer report, which may result
in taking an adverse employment action based on the
report, the employer must provide written notice to the
applicant or employee and obtain the employee’s writ-
ten authorization. If the employer then takes adverse
employment action based on any information con-
tained in the consumer report, the employer must pro-
vide the “Summary of Rights” notice to the employee
along with a copy of the report, before taking the ad-
verse action. A third-party investigation of alleged
employee misconduct, however, such as an outside
attorney’s investigation of alleged sexual harassment,
theft, benefit claim fraud, or other misconduct by an
employee, is exempt from the notice rules.

Please call Seaton, Beck, Peters, Bowen & Feuss (952-
896-1700) and ask for any available attorney if you
have any questions about the new FCRA/FTC Notices,
or compliance with the FCRA generally.

HOT ISSUE: MINNESOTA HANDGUN
PERMIT ACT OVERTURNED BY MINNE-
SOTA COURT OF APPEALS

ON APRIL 12, 2005, THE MINNESOTA
COURT OF APPEALS, IN UNITY CHURCH OF
ST. PAUL, AFFIRMED THE DECISION OF A
RAMSEY COUNTY DISTRICT COURT JUDGE
OVERRULING THE 2003 MINNESOTA PER-
SONNEL PROTECTION ACT (THE HANDGUN
“MUST ISSUE” PERMIT LAW) ON THE
GROUNDS THAT IT IS UNRELATED TO THE
OTHER PROVISIONS OF THE OMNIBUS LEGIS-
LATION IN WHICH IT WAS INCLUDED WHEN
PASSED, WHICH THE COURT FOUND VIO-
LATED THE MINNESOTA CONSTITUTION’S
SINGLE SUBJECT REQUIREMENT FOR LEGIS-
LATION. OUR LAW FIRM’S CASE ON BEHALF
OF MNABC, ABC V. VENTURA, WHICH
OVERTURNED PREVAILING WAGE LEGISLA-
TION IMPROPERLY INCLUDED IN A “GARBAGE
BILL,” WAS CITED 20 TIMES IN THE DECISION
AS THE LEADING RECENT CASE OVERTURN-
ING A STATUTE ON THE SAME GROUNDS.
THE UNITY CHURCH DECISION BY THE
COURT OF APPEALS MEANS (SUBJECT TO
POSSIBLE APPEAL TO THE MINNESOTA SU-
PREME COURT) THAT EMPLOYERS NO
LONGER MUST POST SIGNS AT WORKPLACES
TO BAR ALL WEAPONS IN THE WORKPLACE
AND ARE NOW AUTHORIZED TO BAR ALL
WEAPONS IN EMPLOYEE VEHICLES IN THE
EMPLOYERS’ PARKING LOTS, AS WELL,
WHICH WAS NOT PERMITTED UNDER THE
2003 LEGISLATION.
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