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On July 28, 2005, the U.S. Department of Labor’s Bureau of Labor Statistics an-
nounced that the number of employees working in contingent and alternative work 
arrangements had risen to almost 11% of the American workforce.  Employees work-
ing in contingent and alternative work arrangements fall into one or more of the fol-
lowing categories: independent contractors, temporary help agency employees, on-call 
employees, contract company employees and leased employees. Employers have a 
variety of business reasons for using contingent employees, ranging from increased 
flexibility in hours, staffing levels and workloads and reduced labor costs to using 
temporary employment as a test period to review employee performance before mak-
ing an offer of regular employment.  Although businesses have traditionally used con-
tingent workers (most often temporary help employees) to fill secretarial, clerical and 
other similar positions, contingent workers are increasingly used in almost every sec-
tor of the economy.  

Many employers mistakenly believe that when they use contingent employees, they 
have no legal responsibilities to those individuals.  Nevertheless, as employers in-
crease their reliance on the contingent workforce, they expose themselves to potential 
liability under a variety of labor and employment laws.  For instance, employers com-
monly retain staffing agencies to find, screen and then place potential candidates 
within their organization.  If the staffing agency engages in discriminatory hiring prac-
tices, an employer may be held responsible for the staffing agency’s actions.  Based 
upon a recent study by the Discrimination Research Center (DRC) located in Berkley, 
California, discriminatory hiring of certain nationalities may be prevalent in the staff-
ing industry.  In particular, the DRC found that job applicants with Arab- or South 
Asian-sounding names received significantly fewer responses from temporary staffing 
agencies in California than equally qualified applicants whose names were identifiably 
white, African American, Asian, or Hispanic. 

In sum, if the business relationship with the contingent workforce is not properly 
structured, employers expose themselves to a variety of potential issues under labor 
and employment law.  Employers may be held responsible for a contingent worker’s 
unpaid employment taxes under federal and state laws such as: FICA, Social Security, 
and unemployment.  Employers may also face potential exposure under workers com-
pensation laws, the FMLA, OSHA, and wage and hour laws. 

To avoid or minimize liability from the use of contingent workers, employers should 
follow a three-step process: 
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1. Assess the Situation.  The first step in avoid-
ing liability is to carefully assess the situation 
and identify those factors that may impact on 
the issue of liability. The temporary/leasing 
company and the employer should carefully 
consider the following factors in creating their 
contractual relationship: 

(a) The intent of each party in entering 
  into the contractual relationship. 

(b) The terms of the business relationship. 

(c) The legal obligation over the workers, 
including issues such as wages and 
benefits, payment of wages, withhold-
ing taxes, providing worker's compen-
sation insurance, providing a safe 
workplace, recordkeeping, complying 
with civil rights and labor laws, etc. 

2. Express Written Terms of the Contract.  At 
a minimum, among other things, the contract 
between the parties should be in writing and 
contain:   

(a) A clear and unambiguous statement of 
the terms of the business relationship 
and that the parties understand and 
intend this relationship. 

(b) A provision that indicates who em-
ploys the employees assigned to the 
employer. The contract should provide 
sufficient details to substantiate the 
nature of the employment relationship. 

(c) A provision that describes the method 
and terms of payment. 

(d) A provision that describes the terms of 
employment for the contracted 
employees‑‑who has the right to 
screen applicants, hire, fire, discipline 
and direct the day‑to‑day activities of 
employees. 

(e) A provision that indemnifies and holds 
the parties harmless for any alleged 
unlawful actions taken by the other.   

3. Monitor the Relationship.  While the terms 
of the contract are important to determining 
the issue of liability, equally important is the 
issue of day‑to‑day administration of the con-
tract terms. While the contract may clearly 
describe a business relationship that recog-
nizes that the temporary/leasing company is 
the responsible employer, the parties' actions 
in administering the contract may counteract 
the contract language. 

We regularly advise and provide employers and staff-
ing agencies with assistance in formalizing contractual 
relationships that minimize legal exposure under labor 
and employment laws.   For more information about 
minimizing your risks with the use of the contingent 
workforce, please contact any Seaton, Beck, Peters, 
Bowen & Feuss attorney, at 952-896-1700. 

Fax, E-mail or “None of the Above?” 

If you are receiving this LawFax, you or another member of your organization is a client, a member of one of the trade associa-
tions or chambers of commerce of which we are members also, or have requested a subscription to our periodic LawFax.  If 
you’d rather receive our LawFax by e-mail, or if you no longer wish to receive it, please e-mail us (firm@seatonlaw.com) or call 
our toll-free number (800-268-5008) and we will change your LawFax subscription to e-mail or delete you from our database. 

This communication is intended for general informational purposes only and is not intended to constitute legal advice with respect 
to any individual facts or circumstances.  You are urged to consult with one of our attorneys regarding your own situation and 
your specific question.  We would be happy to help!                                   2005 Seaton, Beck, Peters, Bowen & Feuss, P.A. 

REMINDER:    State of Minnesota New 
Minimum Wage Rates  

as of August 1, 2005, the State of Minne-
sota’s new minimum wage rates are now effec-
tive. For more information, contact one of us 
at 952-896-1700 or go to State of Minnesota 
website www.doli.state.mn.us/minwage.html 

Need “In-House” HR or Legal Help? 

Could you use “in-house” human resources, labor 
relations or legal assistance?  We have worked 
with experienced HR and LR consultants in several 
industries and are familiar with several business 
lawyers and labor/employment lawyers who are 
seeking to join a business as a part-time or full-time 
lawyer.  If you would like help in these areas on a 
part-time temporary project or full-time basis, or 
would like to have a lawyer “in-house” for a few 
hours a week or a month, call Doug Seaton at 952-
896-1700 and we’ll be happy to discuss how we 
could help directly or with a referral. 


